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Passed by Shri Uma Shanker Commissioner (Appeals-Ii) -
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Arising out of Order-in-Original No SD-04/Ref-36/AK/2015-16 Dated 15.02.2016

Issued by Assistant Commr STC, Service Tax, Ahmedabad

g SUIehdl @1 M U4 Yar Name & Address of The Appellants
M/s. Jayshiv Agro Industries Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

T o, STUTE YoF T4 Wiy Srdiely <IRifiewer @Y ardier—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

facirr arfdforas, 1904 & a7 86 B ST oI B A B U BT O THA—
Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appeliate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) o ~arnfre=er &1 foxfl afifrem, 1904 @ o1 86 (1) & sfai o AR
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate

Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the

Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against

(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-

where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,

Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more :
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tg)g;%/’}?};}\
& interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of cro;gé‘é{i@: {%\
bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of ciZa N \
the place where the bench of Tribunal is situated. Y
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(iii) The appeal under sub section (2A) of the section 8 i
iy 7 . . 6 the Finance Act 1994, shall
Llled in Form $T—7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 andashzla
e_accompamed by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
\//ngg scI;;ITlmlficia a certlfledscopy) ancéi copy of the order passed by the Addl. / Joint or Dy
. ssioner or Superintendent of Central Excise & Servi ;
the Appellate Tribunal. ervice Tax (010) to #pplY ©
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2._ ' Qne copy gf application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee slamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amended.
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9.

e oy R arell @1 aftafr arer Prmt @ ek f e apfifer frar R 8

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, =or an appeal fo be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 26 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the

amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(iy - amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
applicatioh'and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

A1) B del A, FE e & iy vdver oitET 3 FHeT STl et YT Yo ATETS
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty ot duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Jay Shiv Agro Ind‘ust"cries, Near BosH"CO‘nwpany, Virpur Patiya,
Viramgam Highway, Khoda- Sanand, Ahmedabad (hereinafter referred to as
‘appellants’), registered as non-taxable assessee with Central Excise,
Ahmedabad-II Commissonerate, having number ABGF I 4386NCE001, have
filed the present appeals against the Order-in-Original number SD-04/REF-
36/AK/2015-16 dated 15.02.2016 (hereinafter referred to as ‘impugned
orders’) passed by the Asst.Commissioner, Service Tax Div-IV, APM Mall,
Satellite, Ahmedabad (hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellant , the
manufacturer exporter of rice, has filed refund claim of Rs. 85,467/- on
20.10.2015 under sub clause (3)(c) of notification 41/2012-ST dated
29.06.2012 (herein after referred to as ‘said notification’) in respect of
service tax paid on specified services used up to the place of removal i.e. up
to port, for export of rice- Non taxable goods for the period February 2015
to March 2015. Vide letter dated 06.11.2015 (received on 18.11.2015)
appellant submitted reqnired remaining documents. As department insisted
for service tax registration, appellant applied for the same and received
manual registration No. SD-04/STC No. 1/15-16/Noti. No. 41/2012-ST on
22.01.2016 under para 3(d) of said notification. Appellant has willingly
withdrawn the claim of Rs. 9104/- in respect of SB No. 7781052 as it was
not admissible.'Now claim is for remaining amount Rs. 76,363/~

3. Adjudicating Authority vide impugned OIO rejected whole claim on
ground that appellant as required under clause (c) and (d) of para 3 of said
notification at the time of filing claim was not registered with the service tax

authority.

4, Being aggrieved with the impugned order, the appellants preferred an

appeal on 11.04.2016 before the Commissioner (Appeals-II) wherein it is
contended that- |

I. Adjudicating authority being the same authority for granting STC Code

and for granting refund, such requirement for filing a form STC before

filing refund claim is purely procedural in nature. Moreover the same

can not be complied with, when declaration is filed as pointed out byﬁ& SN
NEP (A7, /7\7\

department.

II. Refund should not be reJected on such procedural ground Appel'lan)
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(40) STR 581 (Tri. Bang.)] and in case of Suré-Prep(India) Pvt. Ltd. .[
2015 (38) STR 44 (Tri. Mumbai.)]

5. Personal hearing in the case was granted on 17.11.2016 and Shri Rima

Maheta, CA, appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. Sort question to be decided is as
to whether or not refund of service tax is to rejected on groUnd that before
filing claim, the appellant was not registered with the service tax

department.

7.  On perusing impugned OIO I find that abdicating authority has rejected
claim as appellant was not registered at the time of filing. I find that
appellant has registered subsequently on being pointed out. This being
sufficient requirement claim can not be rejected. Adjudicating authority has
never disputed the receipt and usages of services in export of goods
substantial benefit can not be denied. My view supported by following

judgments-

I.  Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi
High Court)

II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat -
[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)

III. Mannubhai & Co. ‘Vs. Commissioner of Service Tax
(2011)(21)STR(65)— CESTAT (Ahmadabad)

IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991
(55) ELT 437

(A
V. CST Delhi vs. Convergys India Private Limited 2009 —TIOL‘%
CESTAT —DEL-2009 (16) STR 198 (TRI. - DEL) L

&
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VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 -
CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)

11.  In view of above claim of Rs. 76,363/~ is admissible to appellant.
Appeal filed by the appellants is allowed.

12.  Fdielhdl @RI gof 18 el &l AYerT 3Wied ads & frar o1ar &l

12. The appeals filed by the appellant stand disposed off in above terms.
amAw
(3HT THR)
3MgFd (3rdiew - II)

ATTESTED
P%

(R.R. 11 TEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
To,

M/s. Jay Shiv Agro Industries,

Near Bosh Company, Virpur Patiya,
Viramgham Highway,

Khoda- Sanand,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad
4) The Asst. Commissioner, Service Tax Div-IV, APM mall, Satellite,
Ahmedabad. '

5) The Asst. Commissioner(System), C.Ex. Hg, Ahmedabad.
6) Guard File.

7) P.A. File.
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