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Arising out of Order-in-Original No SD-04/Ref-36/AK/2015-16 Dated 15.02.2016

Issued by Assistant Commr STC, Service Tax, Ahmedabad

~cj)c,Jq5c1f cpy -=rr=T :g-cf l@T Name & Address of The Appellants
Mis. Jayshiv Agro Industries Ahmedabad
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war &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

ha zyc, qr zycen yd hara 3r4tr nznrerawr qt 3rat.
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.1994 cJfr l::TRT 86 cB" 3fc:rr@ ~ cl5l" Rh-J" cB" -qrr-r cJfr \iTT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa eh#ta fl fl gca, sar zyea vi hara rql#ta +nzmf@raw 3i. 2o, q #ea
t;lffciccl ¢l-CJl'3°-s, ~ ';:JTR, ~!5+-lcilci!IG-380016 ,

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) srft4tu =nznf@rawr al ff)a arf@fr, 1994 cJfr l::TRT 86 (1) cB" 3fc:rr@ ~~
Pilll-J1qe1'\ 1994 * frrlli:r 9 (1) * 3fc:rr@ ~ 'CJ)"fl=f ~:tr- s B "EfR ~ B c#r \iTT
raft vi Gr Tr fGra 3rag fag or9ha al n{ el sat ufejf
fl ur# afeg (67i a ya yrfrm irfr) 3jk arr # faem+nrnf@eraur al -'lllll4"1a ft41.Rr
t cfITT ~ "lffeRr x-llcfGJP!c/5 eta a a nyzajt a err fGzr am a eaifha ?#ar # a
if usf para at mi, an at '1-JTlf 3TR C'f1TfllT ·7zn Gift tag s al4 zI ffl' cplf t cffii ~
1 ooo/- tJfR=r 'l@ m.ft I ugi hara at mi, anu at '1-JTlf 3TR C'f1TfllT TI u#faus ala qr
so ~ den "ITT m ~ 5000/- tJfR=r 'l@ m.ft I usf para #t it, anu at '1-JTlf 3rR C'f1TfllT 1fllT
ifq; 50 7T II Ga u,Tar ? asi u, 1oooo/- tJfR=r 'l@ m.\T I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding R_s. F_ifty Lakhs, Rs._10,000/- where the_ amount of service t~~'.~~~;;.~
& interest demanded & penalty levied 1s more than fifty Lakhs rupees, in the form of crm~1etb,,,,,.,~ -",./~\.
bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector B~6f9f f!Etw, \~'l:~
the place where the bench qfTribunal is situated. i '_i lijf(b~ \ ~

;.i_; _1, ,E: I
{$;I'/\ . r /K - . :·::-:-.--:::- .~~~V?di= cs

l:f



0

a

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) · arnount of erroneous Cenvat Credit taken·:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

c:, :mil qari zzg f gr «r i;ntJ"<~~ fcrl"!)<T c~t 2) 3tRtf~, 2014 €r, .3ffia=lli ".fr qfr f<ITT.!)
age4t4)zr urfrr aarar far@frrarer 3rifci 3141 aturnai&bl

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or _ _ . .__
penalty. where penalty alone is in dispute. . <I;_;,,;:,!;:,;,,.,.e a''9

-4en s,·.,·.;-a.

4(1) sr iaof ii, z 32r hi uf 3rd frnwr # Wl!l.'f -;51"~~ 3f~cfT ~ 'l!T zyg
fcr~~-ar ifaT fclJ1J ifli:r~ cli 10% :i1"iTfc1Tolm all azfha aufaafara zvs a
10% 1arruRarr raft &l

4. For an appeal fo be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

4. 4am ara, he-rr 3eua rn vi tars34sir fraUr (@it) h #f 3r@it hail "
#=42a 3qTa Qr 3f@)fzra, r&yt nr 39q3iaiafar(air-) 3rf@ferzua 2ey(oy# isI
9) fiia: e.oz.2cry 5il drfr 3rf@fez , &&f '!.1m Om 3tiarra ah arr# are &, mu
f.:ltli;fc=r $ -1t q,_cr.-~1ftT -;;rm c!l{olf 3rf.'\m<r t 6fQJH 1m ~-.ff "-ITU i'J; 3frfJ\'R ~ c\TT ;jjjc'i um'f 3fQftmr 2r fr

a«ralqr31f@raa&l
Ac4trere ra viharah 3iria " a=if.rr fct,Q'a gr;n " i far gnf@ra

() eat 11 ±t h 3aiai fuffa z4

(iil *.;i-',h:: ;;rnr a 4t n4 saa fr
(iii) :fj;;rt\c: 0111r Fcl'<1;JTicIT>\'r m ~<f,H 6 m 3-icPl'R ~ {cnJf

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3. fir zge, a co vi ta 3Jq]c_;\)7.T ·.:t :[llllf?rcn'{UI tc1TT<~) frilJ'llfcft'r'r, 1982 ii •
1fi anu via@fer m#ii at afaRra aare fri <ITT 3TI"x i'rr UTA 3Tfcnfi-IB fcln:rr ulmT '/3' I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

.. 2 ..
(iii) Jmfl7.! 3T~1-f,1994 cf,)" m-xr.. 86 ·:clTT \jl(-tTHT31l ~ (21.:!) er, 3infa 3rft para
f.rwrrcl"RI, 1994 cFi frlwl g (21.:!) cFi 3fffirn frlmfm tWT "CR'T.it-7 B cf,)- vlT x-lcfi1ft ~ ~'11'!'."'" - ""'1G 'lfe<li (31'1@) <0 3i1<l'1 <l'it gllfm (OIA)( ffl '1 ll'llfu!n 1!fu N'fi) a/R .;,"'
3TI¥i, "ffiWFili / 'i3'tT 3gr 3era7 aa =rtUr yen, 3rf)ta nn@ravrq 3TJcl<R Rrl
cfj 001 ~ ~ 31~1 (010) cf,)- mtr 1)-\Jw m1111 c1,

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed m Fom ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be _ar:comparned by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certif ied copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. CommIssIoner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.
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ORDER IN APPEAL

M/s. Jay Shiv Agro Industries, Near Bosh Company, Virpur Patiya,

Viramgam Highway, Khoda- Sanand, Ahmedabad (hereinafter referred to as

'appellants'), registered as non-taxable assessee with Central Excise,

Ahmedabad-II Commissonerate, having number ABGF I 4386NCE001, have
filed the present appeals against the Order-in-Original number SD-04/REF

36/AK/2015-16 dated 15.02.2016 (hereinafter referred to as 'impugned

orders') passed by the Asst.Commissioner, Service Tax Div-IV, APM Mall,

Satellite, Ahmedabad (hereinafter referred to as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellant , the

manufacturer exporter of rice, has filed refund claim of Rs. 85,467/- on
20.10.2015 under sub clause (3)(c) of notification 41/2012-ST dated

29.06.2012 (herein after referred to as 'said notification') in respect of

service tax paid on specified services used up to the place of removal i.e. up
to port, for export of rice- Non taxable goods for the period February 2015
to March 2015. Vide letter dated 06.11.2015 (received on 18.11.2015)

appellant submitted required remaining documents. As department insisted

for service tax registration, appellant applied for the same and received
manual registration No. SD-04/STC No. 1/15-16/Noti. No. 41/2012-ST on
22.01.2016 under para 3(d) of said notification. Appellant has willingly

withdrawn the claim of Rs. 9104/- in respect of SB No. 7781052 as it was

not admissible. Now claim is for remaining amount Rs. 76,363/

3. Adjudicating Authority vide impugned OIO rejected whole claim on

0 ground that appellant as required under clause (c) and (d) of para 3 of said ,
notification at the time of filing claim was not registered with the service tax

authority.

4. Being aggrieved with the impugned order, the appellants preferred an

appeal on 11.04.2016 before the Commissioner (Appeals-II) wherein it is

contended that-
I. Adjudicating authority being the same authority for granting STC Code

and for granting refund, such requirement for filing a form STC before

filing refund claim is purely procedural in nature. Moreover the same

can not be complied with, when declaration is filed as pointed out by, <,sir
,a» >>

department. $$e, }
m3 o • '

Refund should not be rejected on such procedural ground. Appell 4]
cited judgment in case of Aditya Birla Minacs worldwide Ltd.[ 2' ---...;.,...,<' /

II.
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(40) STR 581 (Tri. Bang.)] and in case of Sure-Prep(India) Pvt. Ltd.. [

2015 (38) STR 44 (Tri. Mumbai.)]

5. Personal hearing in the case was granted on 17.11.2016 and Shri Rima

Maheta, CA, appeared before me and reiterated the grounds of appeal.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing. Sort question to be decided is as
to whether or not refund of service tax is to rejected on ground that before

filing claim, the appellant was not registered with the service tax

department.

7. On perusing impugned OIO I find that abdicating authority has rejected

claim as appellant was not registered at the time of filing. I find that
appellant has registered subsequently on being pointed out. This being
sufficient requirement claim can not be rejected. Adjudicating authority has
never disputed the receipt and usages of services in export of goods

substantial benefit can not be denied. My view supported by following

judgments

I. Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi

High Court)

II. Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat 
[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)

III. Mannubhai & Co. Vs. Commissioner of Service Tax

(2011)(21)STR(65)- CESTAT (Ahmadabad)

IO

IV.

v.

M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991

(55) ELT 437

CST Delhi vs. Convergys India Private Limited 2009

CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL)
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VI. CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 
CESTAT -DEL: 2008 (10) STR 471 (Ti. - Del)

11. In view of above claim of Rs. 76,363/- is admissible to appellant.
Appeal filed by the appellants is allowed.

12. The appeals filed by the appellant stand disposed off in above terms.

0aw
(3#mr gia)

3rrz1aa (3r41 - II)
3

#Ee
(R.R. ~TEL)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Jay Shiv Agro Industries,

Near Bosh Company, Virpur Patiya,

Viramgham Highway,

Khoda- Sanand,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax ,Ahmedabad-.

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-IV, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.
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